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STATEMENT OF JURISDICTION
Pursuant to Utah Code Ann. § 78-2-2(3)(a) (1953, as amended) this civil appeal is within
the jurisdiction of the Utah Supreme Court and was transferred to the Utah Court of Appeals on
June 18,2001.
PARTIES
1.

Paul F. Bliss dba Bliss Construction Co., Inc. (Bliss) was, at all times relevant,

a corporation with its principal place of business located in Springville, Utah County, Utah. Paul
Bliss' primary business was as a general contractor and he was a licensed general contractor for
commercial buildings.
2.

Sky High Incorporated dba One Man Band (Sky High) was and is a Utah

corporation with its principal place of business located at 253 East Center, in Nephi, Juab
County, Utah and is the owner of the real property that was the subject matter of the lien
recorded in Juab County, Utah in this matter.
STATEMENT OF ISSUES ON APPEAL
1.

Whether the trial court committed reversible error by signing the Order

confirming the Arbitrator's Award only 1 day after the Motion to Confirm the Arbitrator's
Award was filed with the trial court rather than giving the 20 days notice as required by Utah
Code Ann. § 78-3 la-12 plus the three (3) days for mailing pursuant to Rule 6 of the Utah Rules
of Civil Procedure, and prior to Bliss receiving Notice pursuant to Rule 4-504 of the Utah Code
of Judicial Administration.
2.

Whether the trial court committed reversible error by allowing the Arbitrator,

sitting in Salt Lake City, Salt Lake County, Utah, to rule on the issue of the validity of a
1

mechanic's lien and order the release of that mechanic's lien, which was recorded in Juab
County, Utah. See Utah Code Ann. § 78-13-1.
3.

Whether the trial court committed reversible error by denying Bliss' Motion to Set

Aside Judgment pursuant to Rule 60(b)(1) and (6) of the Utah Rules of Civil Procedure.
4.

Whether the trial court committed reversible error by releasing Bliss' mechanic's

lien without first having a trial on the merits of Bliss' mechanic's lien after the Arbitrator
determined the Parties' contract claims. See Utah Code Ann. § 38-1-1 et seq.
STATEMENT OF THE CASE
Bliss and Sky High entered into a contract (Contract) during November 1998, for the
construction of a One Man Band restaurant (Project), located in Nephi, Juab County, Utah. Bliss
worked on the Project from November 1998 through late March or early April 1999. In late
March 1999, a dispute arose between the Parties. Bliss was asked to leave the Project and was
told that the Project would be finished by the owner. Bliss requested payment for the work it had
done pursuant to the Contract between the Parties.
This case was commenced when Bliss filed its Complaint on or about November 30,
1999. The First Cause of Action was for Breach of Contract by Sky High. The Second Cause of
Action was for Unjust Enrichment. The Third Cause of Action was for Foreclosure of
Mechanic's Lien. A copy of the Mechanic's Lien, recorded with the Juab County Recorder on or
about May 17, 1999, was attached to the Complaint.
A Verified Answer and Counterclaim was filed on or about January 6, 2000. Prior to the
attorneys' meeting, as required by the Utah Rules of Civil Procedure, Sky High moved for
Summary Judgment. After hearing oral argument, the Court ordered the Parties to arbitrate their
2

contract claims. The Arbitration took place on August 2nd and 3rd, 2000. The Arbitrator issued
his decision on or about August 15, 2000. That decision was forwarded to the Parties by the
American Arbitration Association on or about September 1, 2000.
Counsel for Sky High mailed a copy of his letter dated September 13, 2000, along with a
proposed Stipulation, Motion for Confirmation of Arbitration Award, a copy of the Award, and
a proposed Order Confirming Arbitration Award. Each of these documents bears an executed
date of September 13, 2000, by Sky High's counsel.
The Court entered a Judgment confirming the arbitrator's Award on or about September
26, 2000. Record at page 371. Bliss filed its Motion to Set Aside Judgment on October 23,
2000. Record at page 374. The trail court issued its Ruling on Bliss' Motion to Set Aside the
Judgment on December 7, 2001. Record at page 454. The Trial Court entered its Order
denying Bliss' requested relief pursuant to Rule 60(b) of the Utah Rules of Civil Procedure on
January 2, 2001. Record at page 463. The trial court also signed an Order Releasing
Mechanic's Lien on January 2, 2001. Record at page 474. Bliss then filed a Motion to Alter or
Amend the December 7, 2000, Ruling or Motion to Stay of Execution of Judgment Pending
Appeal on January 2, 2001. Record at page 465. The trial court denied Bliss' Motion on
February 23, 2001. Record at page 572. The Order from the trial court's ruling was signed on
March 7, 2001, and the Mended Notice of Appeal was filed March 27, 2001. Record at pages
575 and 588.

3

STATEMENT OF THE FACTS
The following facts taken from the trial court's record are pertinent to the issues raised on
appeal:
1.

That or about November 5, 1998, Bliss entered into a contract with Sky High

(Contract) for the construction of a restaurant facility to house the One Man Band restaurant, in
Nephi, Juab County, Utah (Project). Record at page 86.
2.

Construction began in November 1999, with changes to the contract immediately

when it was determined that the site for the Project was four (4) feet low where the building was
located and six (6) feet low where the parking lot was to be located. Record at page 247 at %
10.
3.

That Mr. Charles B. Hall (Mr. Hall), on behalf of Sky High, directed Bliss to get

the fill from the river and put it on the Project site to raise the elevation. Bliss hired trucks, a
grader, and compaction to complete this portion of the Project. Mr. Hall agreed to pay these
costs for this change order. Record at page 247 at ^ 11 -14.
4.

That as a result of the added fill, the foundation walls had to be increased, because

the footing had to be placed on undisturbed soil. This again caused an increase in the cost of the
Project. Mr. Hall again verbally agreed to pay for the increased cost for the foundation walls.
Id.
5.

That later, Mr. Hall refused to sign this change order after Bliss had prepared it

pursuant to the verbal agreement. Id.
6.

That Mr. Hall finally agreed to sign and did in fact execute that change order. Id.

7.

That many other changes were requested by Mr. Hall, and those changes were
4

incorporated into the Project, but he later refused to pay for those changes. Record at page 247
at f f 15-16.
8.

That Mr. Hall issued many change directives by himself. These change directh es

were prepared and signed by Mr. Hall without the knowledge of Bliss as purported in the change
orders. None of those change directives were signed by the Architect prior to them being issued
by Sky High. Id.
9.

That a number of change orders were prepared by Paul Bliss (Mr. Bliss), which

were submitted to Mr. Hall. No action was ever taken to pay or reject those change order
requests. Record at pages 247 - 46 at % 18.
10.

That the Notice of Termination for Cause and Order to Stop Work was hand

delivered to Bliss on or about March 25, 1999, without any prior written notice of any
deficiencies. Record at page 32.
11.

That Bliss recorded a Mechanic's Lien, with the Juab County Recorder on May

17, 1999. Record at pages 4 - 1.
12.

That Bliss sent a copy of the lien to Sky High the reputed owner of the Project as

provided by statute. Record at page 103 at % 19.
13.

That Bliss filed its Complaint on November 30, 1999. Record at page 11.

14.

That Bliss first supplied the labor, materials and/or equipment as required under

the contract on or about November 11, 1998. Record at pages 4 -1.
15.

That Bliss' last supplied labor, materials and or equipment on or about April 9,

1999. Id.
16.

That the trial court issued an Order Granting Sky High's Motion for Summary
5

Judgment and Referring Case to Arbitration on May 18, 2000. Record at page 338.
17.

The Parties attended the ordered arbitration on August 2 and 3, 2000. Record at

page 379.
18.

The Court entered a Judgment confirming the arbitrator's Award on or about

September 26, 2000. Record at page 371.
19.

Bliss filed its Motion to Set Aside Judgment on October 23, 2000. Record at

page 374.
20.

The trail court issued its Ruling on Bliss' Motion to Set Aside the Judgment on

December 7, 2001. Record at page 454.
21.

The Trial Court entered its Order denying Bliss' requested relief pursuant to Rule

60(b) of the Utah Rules of Civil Procedure on January 2, 2001. Record at page 463.
22.

The trial court also signed an Order Releasing Mechanic's Lien on January 2,

2001. Record at page 474.
23.

Bliss then filed a Motion to Alter or Amend the December 7, 2000, Ruling or

Motion to Stay of Execution of Judgment Pending Appeal on January 2, 2001. Record at page
465.
24.

The trial court denied Bliss' Motion on February 23, 2001. Record at page 572.

25.

The Order from the trial court's ruling was signed on March 7, 2001. Record at

page 575.
26.

The Amended Notice of Appeal was filed March 27, 2001. Record at pages 588.
STATUTE WHOSE DETERMINATION IS DETERMINATIVE

Utah Code Ann. § 38-1-1 (1953, as amended) et seq.
6

SUMMARY OF THE ARGUMENTS
1.

Bliss made several claims in its Complaint against Sky High. These included

claims for breach of contract, unjust enrichment, and foreclosure of a mechanic's lien. The trail
court ordered the Parties to arbitrate their claims pursuant to their Contract. The arbitrator made
its award and denied both Parties' contract claims, because of technological defects in each
Parties' compliance with their Contract. The arbitrator made a suggestion that the trial court
"should order Bliss Construction to release its mechanic's lien, as it has no enforceable claim
against Sky High. A mechanic's lien is not dependent on a contract between the parties. It is a
statutory right independent of any contract claim. The arbitrator had no authority to determine
Bliss' mechanic's lien claim and the award should not have been confirmed as to the mechanic's
lien.
2.

The trial court affirmed the arbitrators' award with language concerning Bliss'

mechanic's lien against Sky High's property in Juab County. The trial court did not follow the
statutory or procedural requirements for confirming an arbitrator's award. This denied Bliss the
opportunity to timely object to the Order submitted by Sky High to confirm the award. The trial
court's confirmation of the arbitrator's award with respect to Bliss' mechanic's lien claim should
be reversed.
3.

The trial court failed to correct its error by ordering the termination of the

mechanic's lien. Bliss should have been allowed to present evidence of its mechanic's lien claim
at a trial. Bliss' statutory rights were dismissed without a hearing on those rights pursuant to
Utah Code Ann. § 38-1-1 e/ seq. Accordingly, any order or ruling by the trial court denying
Bliss' statutory rights to a trail concerning its mechanic's lien claim should be reversed and
remanded for a trial.
7

ARGUMENT
A.

Whether the trial court committed reversible error by signing the Order confirming
the Arbitrator's Award only 1 day after the Motion to Confirm the Arbitrator's
Award was filed?
The trial court committed several errors involving several statutory and procedural

requirements for the confirmation of an arbitrator's award. Each will be addressed in turn.
1.

The 20 days notice as required by Utah Code Ann. § 78-31a-12.

Utah Code Ann. § 78-31a-12 gives the court guidance in its procedures for confirming an
arbitration award, which states:
Upon motion to the court by any party to the arbitration proceeding for the
confirmation of the award, and 20 days notice to all parties, the court shall
confirm the award unless a motion is timely filed to vacate or modify the award.
Id. It is clear that the statute sets forth the procedure for confirming an arbitration award, which
allows for twenty (20) days notice to all parties before the award is confirmed. It is undisputed
that from the date of the letter and other documents signed by Sky High's counsel, September 13,
2000, to September 26, 2000, when the Court signed and filed the proposed Order Confirming
Arbitration Award was only thirteen (13) days excluding time for mailing the documents. The
signing of the Order did not conform to the requirements of the statute, therefore, the Court's
Order conforming the Arbitration Award should be reversed.
2.

The Court failed to allow Bliss three (3) additional days for mailing pursuant
to Rule 6 of the Utah Rules of Civil Procedure before confirming the
Arbitration Award.

The Court failed to allow Bliss the three (3) additional days for Sky High mailing its
Motion to Confirm the Arbitrator's award as required by the Utah Rules of Civil Procedure.
Rule 6(e) of the Utah Rules of Civil Procedure, provides in the pertinent part:
8

Additional time after service by mail. Whenever a party has the right or is
required to do some act or take some proceedings within a prescribed period after
the service of a notice or other paper upon him and the notice or paper is served
upon him by mail, 3 days shall be added to the prescribed period.
The notice which requires some act was the Notice provided for in Utah Code Ann. § 78-3la-12
before the confirmation of an Arbitrator's Award. Therefore, if the Notice is mailed, instead of a
twenty (20) days notice, the notice would be twenty-three (23) days.
When three (3) days are subtracted for mailing, the Order was signed and filed just ten
(10) days after Sky High's counsel executed the documents dated September 13, 2000. In order
for Bliss to receive the full twenty (20) days to respond, as provided by statute, the Notice to
Submit for Decision should have been filed with the Court no earlier than October 6, 2000.
3.

Sky High failed to give Bliss Notice pursuant to Rule 4-504 of the Utah Code
of Judicial Administration of submitting its motion for decision and the
Court failed to require the Notice before confirming the Arbitrator's award.

Rule 4-504 of the Utah Code of Judicial Administration provides for a uniform procedure
for filing motions, supporting memoranda and documents with the court. Specifically, Rule 4504(1 )(B) states:
Memorandum in opposition to motion. The responding party shall file and serve
upon all parties within ten days after service of a motion, a memorandum in
opposition to the motion, and all supporting documentation. If the responding
party fails to file a memorandum in opposition to the motion within ten days after
service of the motion, the moving party may notify the clerk to submit the matter
to the court for decision as provided in paragraph (1)(D) of this rule.
Id. In this case, the time frame was twenty (20) days not ten (10) days. The correct procedure is
for the moving party to submit the matter to the court for decision as provided in paragraph
(1)(D) of the same rule. Rule 4-504(l)(D) provides:
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Notice to submit for decision Upon the expiration of the five-day period to file a
reply memorandum, either party may notify the clerk to submit the matter to the
court for decision The notification shall be in the form of a separate written
pleading and captioned "Notice to Submit for Decision " The notification shall
contain a certificate of mailing to all parties If neither party files a notice, the
motion will not be submitted for decision
Id Emphasis added

Rule 4-501 (1)(B) provides for a Notice to Submit for Decision be

provided to the non-moving party before Judgment should have been entered No Notice to
Submit for Decision was received by Bliss' counsel regarding the submission of Sky High's
Motion to Confirm the Award to the Court for decision Further, the Rule provides that if neither
party, as in this case, files a notice, the motion will not be submitted for decision Nevertheless,
without the Notice to Submit for Decision, the Court signed the Judgment on or about September
26, 2000
B.

Whether the trial court committed reversible error by allowing the Arbitrator,
sitting in Salt Lake City, Salt Lake County, Utah, to rule on the issue of the validity
of a mechanic's lien and order the release of that mechanic's lien, which was
recorded in Juab County, Utah?
Utah Code Ann § 78-13-1 states
Actions for the following causes must be tried in the county in which the
subject of the action, or some part thereof, is situated, subject to the power of the
court to change the place of trial as provided in this code

(3) for the foreclosure of all hens and mortgages on real propem
Id (Emphasis added) An action must be tried in the county m which the real property is situated
for the foreclosure of all hens This would include mechanics' hens This is a jurisdictional
question The trial court and the Appellee did not have any difficulty in having an arbitrator
sitting in Salt Lake City, Salt Lake County, Utah, determined the Bliss5 mechanic's hen

10

C.

Whether the trial court committed reversible error by denying Bliss1 Motion to Set
Aside Judgment pursuant to Rule 60(b)(1) and (6) of the Utah Rules of Civil
Procedure?
Rule 60(b) of the Utah Rules of Civil Procedure provide in pertinent part as follows
(b) Mistakes inadvertence excusable neglect newly discovered evidence, fraud, etc On
motion and upon such terms as are just, the court may in the furtherance of justice relieve
a party or his legal representative from a final judgment, order, or proceeding for the
following reasons (1) mistake, inadvertence, surprise, or excusable neglect, (2) newly
discovered evidence which by due diligence could not have been discovered in time to
move for a new trial under Rule 59(b), (3) fraud (whether heretofore denominated
intrinsic or extrinsic), misrepresentation or other misconduct of an adverse party, (4) the
judgment is void, (5) the judgment has been satisfied, released, or discharged, or a prior
judgment upon which it is based has been reversed or otherwise vacated or it is no longer
equitable that the judgment should have prospective application, or (6) any other reason
justifying relief from the operation of the judgment The motion shall be made within a
reasonable time and for reasons (1), (2), or (3), not more than 3 months after the
judgment, order, or proceeding was entered or taken A motion under this Subdivision (b)
does not affect the finality of a judgment or suspend its operation This rule does not limit
the power of a court to entertain an independent action to relieve a party from a judgment,
order or proceeding or to set aside a judgment for fraud upon the court The procedure for
obtaining any relief from a judgment shall be by motion as prescribed in these rules or by
an independent action

Id (Emphasis added)
1.

Rule 60(b)(1), allows relief when the judgment has been entered because of
mistake, inadvertence, surprise, or excusable neglect.

Bliss and its counsel were certainly surprised when they received notice that a Judgment
confirming the Award by the Arbitrator had been signed prior to the time running for making an
objection to such Judgment As well as the moving party Sky High, not filing a Notice to Submit
to the Court prior to the Motion being decided
The statute setting forth the procedure for confirming an award of an arbitration award
allows for 20 days notice to all parties From the date of the letter and other documents signed
by Sky High's counsel, September 13, 2000, to September 26, 2000, when the trail court signed
11

and filed the proposed Order Confirming Arbitration Award is only 13 days excluding time for
mailing the documents. When 3 days are subtracted for mailing, the Order was signed and filed
just 10 days after Sky High's counsel executed the documents dated September 13, 2000. In
order for Bliss to receive the full 20 days to respond, as provided by statute, the Notice to Submit
for Decision should have been filed with the Court on October 6, 2000.
Further, the Utah Code of Judicial Administration requires the moving party to file a
Notice to Submit for Decision before the Court can make a ruling on a motion. No Notice to
Submit for Decision was received by Bliss or its counsel. The Court should set aside paragraphs
2 and 6 of the Order Confirming Arbitration Award for mistake, inadvertence, surprise, and/or
excusable neglect, pursuant to Rule 60(b)(1).
2.

Rule 60(b)(6), allows relief for any other reason justifying relief from the
operation of the judgment.

In 1998, Rule 60(b) was amended to remove paragraph 4 and the remainder of the
following paragraphs were renumbered to take the place of paragraph 4. Consequently, the old
paragraph Rule 60(b)(7) is now designated as Rule 60(b)(6). Discussion of Rule 60 will use the
new numbering for the subparagraphs.
In considering a motion to set aside a judgment under Rule 60(b)(6) the Court of Appeals
of Utah in Lincoln Benefit Life Insurance v. D. T. Southern Properties, 838 P.2d 672 (Ct App.
1992) explains:
As the residuary clause of Rule 60(b), subsection (7) embodies three requirements
for relief: "First, that the reason be one other than those listed in subdivisions (1)
through (6); second, that the reason justify relief; and third, that the motion be
made within a reasonable time." Laub v. South Cent. Utah Tel Ass'n, 657 P.2d
1304, 1306-07 (Utah 1982). Subsection (7)" 'should be very cautiously and
sparingly invoked by the Court only in unusual and exceptional instances.'" Id. at
12

1307-08 (quoting Hughes v. Sanders, 287 F.Supp. 332, 334 (E.D.Okla.1968)).
Furthermore, subsection (7) may not be employed for relief when the grounds
asserted are encompassed within subsection (1). Larsen v. Collina, 684 P.2d 52,
54 (Utah 1984); Russell v. Martell, 681 P.2d 1193, 1195 (Utah 1984). Otherwise,
the three-month time limitation for filing motions pursuant to subsection (1)
would be circumvented. Russell, 681 P.2d at 1195; Laub, 657 P.2d at 1308.
Id. at 674-75.
3.

First, that the reason to set aside is one other than those listed in subdivisions
(1) through (6).

The Judgement entered by the trial court was premature. That is, Utah Code Ann. § 783la-12 provides:
Upon motion to the court by any party to the arbitration proceeding for the
confirmation of the award, and 20 days notice to all parties, the court shall
confirm the award unless a motion is timely filed to vacate or modify the award.
Sky High's Motion and proposed order were mailed to counsel, Rule 6(e) of the Utah Rules of
Civil Procedure adds three (3) days to any time to respond for mailing. Using the date the
documents were signed by Sky High counsel, a Notice to Submit for Decision on the Order
should have been filed at the earliest on October 6, 2000. If the date used is the date the
documents were actually received by Bliss' counsel, then the Notice should not have been filed
until October 11, 2000. The October 11, 2000, date is when Sky High's counsel faxed a copy of
the Judgment to Bliss' Counsel. The Order was signed and filed by the Court on September 26,
2000. This date is at least ten (10) days and as many as fifteen (15) days before the Sky High
should have filed its Notice to Submit for Decision.
Rule 4-504 of the Utah Code of Judicial Administration provides for a uniform procedure
for filing motions, supporting memoranda and documents with the court. Specifically, Rule 4504(1 )(B) states:
13

Memorandum in opposition to motion. The responding party shall file and serve
upon all parties within ten days after service of a motion, a memorandum in
opposition to the motion, and all supporting documentation. If the responding
party fails to file a memorandum in opposition to the motion within ten days after
service of the motion, the moving party may notify the clerk to submit the matter
to the court for decision as provided in paragraph (1)(D) of this rule.
Id. In this case, the time frame was 20 days not 10 days. The correct procedure is for the
moving party to submit the matter to the court for decision as provided in paragraph (1)(D) of the
same rule. Rule 4-504(l)(D) provides:
Notice to submit for decision. Upon the expiration of the five-day period to file a
reply memorandum, either party may notify the clerk to submit the matter to the
court for decision. The notification shall be in the form of a separate written
pleading and captioned "Notice to Submit for Decision." The notification shall
contain a certificate of mailing to all parties. If neither party files a notice, the
motion will not be submitted for decision.
Id, (Emphasis added). Rule 4-501(l)(B) provides for a Notice to Submit for Decision be
provided to the non-moving party before Judgment should have been entered. No Notice to
Submit for Decision was received by Bliss' counsel regarding the submission of Sky High's
Motion to Confirm the Award to the Court for decision. Further, the Rule provides that if neither
party, as in this case, files a notice, the motion will not be submitted for decision. Nevertheless.
without the Notice to Submit for Decision, the Court signed the Judgment on or about September
26, 2000.
4.

Second, that the reason justifies relief.

The Arbitrator does not have jurisdiction over mechanic's liens in the state of Utah. He
incorrectly and contrary to the law in the state of Utah recommended that the lien be released
because the Arbitrator held that; "The Court should order Bliss Construction to release its
mechanic's lien, as it has no enforceable claim against Sky High." This is simph not true, Bliss
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has an enforceable mechanic's hen against the property owned by Sky High pursuant to Utah
Code Ann § 38-1-1 et seq , which is not dependent on any contract between the Parties Further,
the Arbitrator's ruling is contrary to the statutes and the case law of the State of Utah
Nevertheless, the trial court sign an Order Releasing Mechanic's Lien on January 2, 2001
Mechanic's hen rights against real property are afforded only by statute See Utah Code
Ann § 38-1-1 et seq The Utah Supreme Court explained that "[Mechanic's hens are purely
statutory, not contractual, and none can be acquired unless the claimant has complied with the
statutory provisions creating the hen " Utah Savings and Loan Assoc v Mecham, 12 Utah 2d
335, 338, 366 P 2d 598,600 (Utah 1961) Bliss did not and has not voluntarily waived its hen
rights after it had acquired them That is, Bliss' claims are for work Bliss performed to improve
the real property owned by Sky High, on the One Man Band restaurant in Nephi Utah
Bliss has a valid claim, which justifies reversing paragraphs 2 and 6 of the Order signed
by the trial court on January, 2, 2001 The Arbitrator has authority and jurisdiction to evaluate
the Parties' Contract dispute He did not have jurisdiction to evaluate and make a ruling on
Bliss' mechanic's hen claims In fact, the Arbitrator's recommendation that Bliss' mechanic's
lien was to be released, is contrary to the Utah Code Ann § 38-1-1 et seq That recommendation
is also contrary to the Utah case law that interprets the mechanic's hen statute Consequently,
paragraphs 2 and 6 of the Order Confirming Arbitration Award should be reversed and Bliss
allowed to prosecute its mechanic's hen claims against Sky High
5.

Third, that the motion was made within a reasonable time.

Since the Judgment was signed on September 26, 2000, and finally communicated to
counsel on or about October 11, 2000, the requirement that the motion to set aside the Judgment
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is made within a reason able time is met. Certainly less than 30 days is a reasonable time in
which to file a motion to set aside pursuant to Rule 60(b) of the Utah Rules of Civil Procedure.
Bliss has met all of the requirements for relief pursuant to Rule 60(b)(6). The Court
should be reversed paragraphs 2 and 6 of the Order Confirming Arbitration Award and allow
Bliss to pursue it mechanic's lien claims against Sky High.
D.

Whether the trial court committed reversible error by releasing Bliss' mechanic's
lien without first having a trial on the merits of Bliss' mechanic's lien after the
Arbitrator determined the Parties' contract?
The right to assert a mechanic's lien against real property is one afforded only by statute;

specifically under Utah Code Annotated §38-1-1 et seq. As stated by the Utah Supreme Court
"[Mechanic's liens are purely statutory, not contractual, and none can be acquired unless the
claimant has complied with the statutory provisions creating the lien." Utah Savings and Loan
Assoc, v. Mecham, 12 Utah 2d 335, 338, 366 P.2d 598,600 (Utah 1961). It has long been
established that under the mechanic's lien statute, the burden of proof is on the claimant to show
that he is entitled to the lien and has complied with the requirements of the statute. Hathaway v.
United Tintic Mines, Co., 42 Utah 520, 132 P. 388 (Utah 1913); Greenhalgh v. United Tintic
Mines Co., 42 Utah 524, 132 P. 390 (Utah 1913). It is not disputed in this case that Bliss is one
who would be entitled to a lien under §38-1-3. Bliss is entitled to obtain the remedies afforded
by the statute, if it complied with the requirements of the statute concerning the content,
recording, and perfection of a lien. The Court denied Bliss the opportunity to present any
evidence to demonstrate that it had satisfied any requirements of the mechanic's lien statute, or
that it is entitled to any relief under the statute. There are no allegations in this case that Bliss
failed to comply with the Utah Code Ann. § 38-1-1 et seq. The trial court did not allow Bliss to
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present any evidence as to its compliance with the Statute.
1.

Bliss was not allowed to present any evidence to show compliance with the
notice or other requirements of the mechanic's lien statute.

Bliss can assert a claim for a mechanic's lien independent of the contract claims it
asserted in this litigation. The Arbitrator's Award did not and cannot order the release of Bliss'
mechanic's lien. The Arbitrator ruled that 'The Court should order Bliss to release its
mechanic's lien, as it has no enforceable claim against Sky High." It should be remembered that
the Arbitrator had the authority to rule on the Parties' Contract claims, but not Bliss' mechanic's
lien.
Bliss' claims before the trial court were and are related to a statutory mechanic's lien.
That is, Bliss' mechanic's lien against the property of Sky High. Despite a response from the
Arbitrator in the negative, the plain language of the statute and Utah case law allows Bliss to
pursue litigation directly without dependance on the contract between the Parties.
In order to claim a mechanic's lien under the statute, Bliss, the entity claiming benefits
under the statute, is required to file a notice of the lien with the county recorder for the county in
which the property which is the subject of the lien is located. See, Utah Code Annotated §38-1T(l).1 Sky High admitted that the lien was recorded against its property in Juab County, Utah.
In connection with improvements to property not involving a residence, as in the present case,
Bliss was required to record its notice of a mechanic's lien within 90 days of final completion of
an original contract. See, §38-l-7(l)(b). Failure to timely record the notice of the mechanic's
lien in the appropriate county operates as a waiver of claimant's right to assert a lien under the
1

Sky High's property is located in Juab County, Utah.
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statute. Bliss filed its mechanic's lien on or about May 17, 1999, well within the 90 days
specified in the statute.
Section 38-l-(7)(2) provides that in order to comply with the statute, a claimant's notice
of lien shall contain certain information. Among the required information is a description of the
property sufficient for identification and the time when the first and last labor or services were
provided by the lien claimant. Record at pages 1-4. Section 38-l-7(2)(g) requires that a
claimant's lien notice contain a certification or acknowledgment as to its veracity That
certification is required in the form of a jurat executed by a duly appointed notary7 public
verifying the execution of the notice by the claimant's representative attesting to its truthfulness.
Section 38-l-7(4)(a) requires that Bliss deliver or mail by certified mail a copy of its
notice of lien to either the record owner or the reputed owner of the property which is the subject
of the lien. There are no allegations that Sky High was and is not the reputed owner of the real
property and that it did not receive such notice of the mechanic's lien. Section 38-1-7(c)
provides that a claimant who fails to deliver or mail the notice of lien to the owner is precluded
from recovering an award of costs and attorneys' fees against the owner of the property in an
action to enforce the lien.
Section 38-1-11(1 )(a) of the statute requires a lien claimant to file its foreclosure action
in court within twelve months from the date of final completion of the original contract. The lien
was recorded on May 17, 1999. The Project was completed some time in June or July 1999.
This action was filed on November 29, 1999.

18

2.

Bliss is entitled to prove the reasonable value of the work actually improved
the property.

As noted above, mechanic's liens are purely statutory. Mechanics' liens are not
dependent upon the existence of a contract involving the lien claimant. Utah Savings and Loan
Assoc, v. Mecham, 12 Utah 2d 335, 338, 366 P.2d 598,600 (Utah 1961). The protection to be
afforded under a mechanic's lien is based upon the claimant having provided material or services
which were actually used to permanently improve real property. For example, Section 38-1-3 of
the statute provides, in pertinent part:
"all persons performing any services or furnishing or renting any materials or equipment
used in the construction, alteration, or improvement of any building or structure or
improvement to any premises in any manner . . . shall have a lien upon the property upon
or concerning which they have rendered service, performed labor, or furnished or rented
materials or equipment for the value of the service rendered, labor performed, or
materials or equipment furnished . . ."
(emphasis added).
The amount of damage due to a lien claimant is determined by the reasonable value of the
work actually performed to improve the property, and not the amount of any contract. Thus, the
burden of proof of a lien claimant, is different than the burden of proof of one claiming damage
arising from a contract. Bliss is entitled to presented evidence at a trial, from which the trier of
fact could reasonably or rationally determine the value of work actually performed by Bliss.
The Statute requires Bliss to prove the value of the services rendered, labor performed, or
materials or equipment furnished. This would include any and all work for which Bliss seeks to
recover compensation under the Statute, including extra work. In many cases involving payment
disputes between contractors working on a construction project and the owner of the real
property, the contract may be a guide as to the reasonable value, but it is not dispositive. The
19

trial court erred in dismissing Bliss' mechanic's lien claim along with its Contract claims.
Further the trial court erred in signing the Order Releasing Mechanic's Lien.
A mechanic's lien foreclosure cases involve a three-step determination: (1) whether the
claimant did work for which a lien is allowed and has not been paid; (2) whether a mechanic's
lien complies with the requirements of the statute; and (3) the reasonable value of the work
performed for which the claimant has not been paid. Bliss was not allowed to present any
evidence of this three-step analysis, due to the trial court's error.
CONCLUSION
In view of the facts and argument set forth herein, Bliss hereby requests that this Court
issue an Order reversing the trial court's paragraphs 2 and 6 of the Judgment executed by the
trial court on or about September 26, 2000, and all other rulings and order confirming the
Judgment. That Bliss be allowed to present its mechanic's lien claim in accordance with Utah
Code Ann. § 38-1-1 et seq., together with all further relief the Court deems just and appropriate
under the circumstances.
Respectfully Submitted this

/

day of October 2001.
BABCOCK, BOSTWICK, SCOTT,
CRAWLEY & PRICE

By

..&??£
Jeffery R. Price
Michael E. Bostwick
Attorneys for Appellant
Paul F. Bliss dba Bliss Construction
Co., Inc.
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Certificate of Service
I hereby certify that on this

/

day of October 2001,1 caused to be a served two (2)

true and correct copies of the foregoing Brief of Appellant upon counsel for Appellee by placing
same in the United States Mail at Salt Lake City, Utah, first class postage prepaid, and correctly
addressed as follows:
Mr. Gregory B. Hadley
Mr. James K. Haslam
HADLEY & ASSOCIATES
2696 North University Avenue, #200
Provo,Utah 84604
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EXHIBIT A

RECORDER'S M t M O

Paul Bliss
P.O. Box 372
Spanish Pork, Utah 84660

l e g i b i l i t y of writing, typing Or
. . 7
,.
r
'

RECORDER'S MEMO

. „ r t ;L;i;i v / ^i , •/•
, .
Legibiltty ot writing, typing Qr
printing unsatisfactory in f)w«
Oncer- ,',-^ .vhen receive!.

N O T I C K O F MIXH A N K \S LIKN
Notice is hereby given that Bliss Construction Company (hereinafter referred to as
"'Claimant") located at 450 Past 400 North, Salem, Utah K4660, and whose telephone number IN
(801) 423-3322, hereby claims a hen pursuant to Section 38-1 -I et seq. Utah Code Annotated upon
the property described hereinafter. Claimant's lien is based upon the following:
1. The Claimant provided labor, materials and/or equipment upon and m connection with
the improvement of certain realty in Nephi, Utah, Juab County, State of Utah, known as the One
Man Band restaurant located at Sheep Cane & S.R. 132, being more particularly deseribed as
follows:
See Kxhibit " A " attached hereto.

2. To the best of Claimant's knowledge, Sky High Incorporated is the reputed or record
owner of the property described above.
3. The labor, materials and/or equipment for which demand and claim is mace were
provided to or at the request of Sky High Incorporated, by Charles IT Hall, President..
4. The Claimant furnished the first labor, materials and/or equipment on November
and furnished the last labor, materials and/or equipment on April 9, 1999.

1998

5. If this Notice of Lien is being filed on a residence as defined in Utah Code Annotated
§38-11-102(17), notice is hereby provided that under Utah law an ''owner" may be protected against
liens being maintained against an "owner-occupied residence" and from other civil action being
maintained to recover monies owed for "qualified services" performed or provided by suppliers and
subcontractors as a part of the contract between a real estate developer or an original contractor and
the owner, if an only if the following conditions are satisfied: (1) the owner entered into a written
contract with either a real estate developer or an original contractor; (2) the original contractor was
properly licensed or exempt from licensure under Title 58, Chapter 55, Utah Construction Trades
Licensing Act at the time the contract was executed; and (3) the owner paid in full the original
contractor or real estate developer or their successors or assigns in accordance with the written
contract and any written or oral amendments to the contract.

Date

._Jd^L_f^_ll3S

Bliss Constrictio
By

A^Tr^i^A-rG"H - < ^ - FAr<sT

Title
002168G8

BK0 4 U 3

PGO

lis

CRAIG J . SPERRV, JUAB COUNTY REC0K[>E :

1999 HAY 17 09:23 All R E
$15.00 ?':
FOR: ROBERT F BABC0CK & ASSOCIATES

S T A T E OF U T A H

)

C O U N T Y OF S A L T 1 A L L

)

ss.

On the

\C_J J

day o f May, 1999, personally appeared before me Jetlcry K Puce, who

being duly sworn did sav that he/she is authorized to sign the above and foregoing instrument and
acknowledged to me that he/she executed the same.

y<^^>.

No!ar

V

Pub,ic

•

• / 9 2 2 ^ \ KRISTEN E. FONNESBECK I

I

\\*\
I*)

^^JLC^
l ^

^

—

57 West South Temple. Suite 800
Salt Lake City. UT 84101
My Commission ExpurM
r4oveniL>
November
2, 20
« r 2.2062
State of Utah

.
|

^

Y'OTARY PUHT

k^Ai

I
•

CERTIFICATE Ob MAILING
I hereby certify thai a copy of the foregoing Notice of Lien was sent by certified U.S. mail,
return receipt requested, to Charles B. Hall, Sky High lncpororated, 253 East Center Street, Nephi,
Utah 84648 on this J Q i k _ day of May, 1999.
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EXHIBIT*'

BOUNDARY DESCRIPTION
fcogiinog ct Q pom*, which ii N 70 4«' 07' [ tQO feet atorq Uvt Sov/th RlgM of
Wcy oi State Rood 132, from o RJght of Wq> Mancer ot (t* !nt6nt»<rtk>o of tat!
South Rfghrf of Way ond the Cat! Rtyht of *cy of inUntote IS, »ad Right & Way
UcrWf :xing S 0 40' 00" ^57.61 'e*t oiorvj the 5«ct>on fine and Cod 891 44 f*o(
frorr ;he VSett Cuortef Corner c( Se»ctiD^ 3, 7o*rv#tip 13 South^Rjanpe 1 ELcet, Sof
Lake BCM« orxl t e n d o n
Thance N 70 4tf07*E 2 3L40 fe«t a.on^ • o.d Sout^ ^ j h t
<f way to a fence correr, T*\#no« S12 43*31 *W 75 .i4 feet alcrg c fence Inc.
Th«rc* H71 } 0 ' S 9 X 24 9* fe#t to a p^cnt 79 50 1<xs pfrp^ndicjtar from th< Loe<
Flcjhi of Wcy of the County Rood
Th*r*ci 513 43 13** 99 65 <W p^ml^l \o l a d
Cott Rich! M Way; "hence r/7T 18*2^9*>/ ' 9 7 7 1 fe<rt to a Ftrce Ur^y. frx^co S70
49 07"W 1 &94 (tot porafel lo eo-d Sojtf) Rght of Way of Sto*e WOOJ 132 Th«nce
N22 48'05"w
37.99 feot lo the pD<nt oi be^innng
Contatrunc; on ontva of 0 5 6 0 f - ACTXM
PARCEL 0
Beginning o a pcxnt vhioh <• S0C AO'OCTE 41 7 23 feet clcnq \he Secilon int ond
Eatt 11 7C 23 fent from the Wwrt 1/4 Convir of Sectron 3 Tavnahip 13 Scnjtr, Range
t Co«L Soil Lak* 3at« cnc Uer'dran; TH«nc< 577 6'29'E. l» 42 (eel. Thence N16
QO'CXTE '09.28 feet Thence S72 0O'OO"W 15 54 est Thence 513 43t3"W OB 65
'ret tc ihe pont of bee/inning.
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RbCORDERS MfcMO
Legibility of writing, typing or
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Document when received*

0 0 2 1 6 8 0 8

BKU403

PGO 1 .

f3J

It
&

tf?

EXHIBIT B

U

J:J&:2Q\

Gregory B Hadley (3652)
James K Haslam (6887)
HADLEY & ASSOCIATES
Attorneys for Sky High Incorporated
2696 North University Avenue, #200
Provo, Utah 84604
Telephone (801)377-4403

Deputy

IN "i HE FOURTH JUDICIAL DISTRICT COURT IN AND FOR
JUAB COUNTY, STATE OF UTAH

PAULF. BLISS dba BLISS
CONSTRUCTION CO., INC.,
Plaintiff and Counterclaim

ORDER CONFIRMING
ARBITRATION AWARD
Civil No

990600186

Defendant,
Judge

v.
SKY HIGH INCORPORATED, a Utah
Corporation, et al.
Defendants and
Counterclaimant.

Pursuant to the above matter being arbitrated on Auoust 2 nd and 3 d, 2C00 before
Harold C Verhaaren and upon Motion of the Defendant Sky High Incorporated, and for
good cause appearing it is hereby ordered, adjudged and decreed as follows:
1.

The arbitration award dated August 15th, 2000 is confirmed.

2.

Bliss Construction is to immediately release its mechanic's lien by filing

said release at the Juab County Recorder's Office.
3.

Neither party to this matter are entitled to recover any sum of money

against the other.
4.

Neither party is entitled to an award of attorney's fees.

5

The costs and expenses of the arbitration shall be born equally by the

6

The award which this Order confirms is a full resolution of all claims

parties

submitted for determination by the arbitration and all claims which have been pending
before this Coun

DATED this 2L

da

Y of

, 2000

\}LVL1__

BY THE COURT

JUDGE GARY D STOTT

CERTIFICATE OF

SMRI/ICE

I HEREBY CERTIFY that I caused to be mailed by U S mail, postage prepaid, a
true and correct copy of the foregoing this / ^ S
the following
Jeffrey R Price
Michael E Bost.vick
Babcock Bostwick Scott Crawley & Price
57 West South Temple, 8th Floor
Salt Lake City, Utah 84101

2

day of

j^^j^C

2000, to

EXHIBIT C

AMERICAN ARBITRATION ASSOCIATION

in the Mailer of the Arbitration Between
AWARD
Re:

SKY HIGH INCORPORATED
AND

SI 1 10 00101 00 TAB

BLISS CONSTRUCTION CO., INK;

This matter was heard on August 2 and 3, 2000, at 60 Bast South Temple, Salt Bake Citv.
Utah, by Harold C. Verhaaren, the Arbitrator, who had been duly sworn. The Claimant Sky High
Incorporated ("Sky High") appeared through its designated representative, Charles Hall, and its
attorney, James K. Haslam, and the Respondent Bliss Construction Co., Inc. ("Bliss
Construction") appeared through its designated representative, Paul Bliss, and its attorney.
Michael B. Bostwick.
The Arbitrator, having heard and considered the parties' stipulation of undisputed facts,
the testimony of their witnesses, the exhibits admitted as evidence, the Order of Judge Gary D.
Stott dated May 18, 2000, referring the case to arbitration and his ruling dated June 27, 2000, and
the memoranda and argument of the parties' counsel, makes the following findings and
conclusions relating to the specific issues identified by the Court to be decided in arbitration:
1.
The parties are bound by the terms and conditions of the Standard Form-Owner
Contract Agreement dated November 5, 1998 and signed by them (Exhibit R l ) , and the General
Conditions of the Contract for Construction (1987 edition) (Exhibit R2) (collectively, the
"Contract"). Although neither party had copies of the applicable General Conditions of the
Contract at the outset of the construction project, each acquired and had possession of them at all
times material to their disputes.
2.
No later than January 1999, the architect, Terry Judd, was involved in the
administration of the Contract and although the Contract provisions relating to its administration
by the architect were not always followed by him with exactness, the deviations were not
material and did not adversely affect the parties substantial rights. Moreover, Bliss Construction
presented no credible evidence that it objected timely, or at all, during the course of the project's
construction, to the manner in which the architect administered the Contract.
3.
The seeking by Charles Hall of possible criminal sanctions against Paul Bliss for
allegedly misapplying some funds received by Bliss Construction from Sky High for work on the
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project was not, as contended by Bliss Construction, a breach of the Contract or the abandonment
of its provisions relating to dispute resolution procedures.
4.
Over the years, Paul Bliss has had a great deal of experience in the construction
industry, has dealt with a number of architects and should understand the importance of causing
Bliss Construction to conform with the terms and conditions of the written contracts it enters
into.
5.
In making claims for increases in the Contract Sum, Bliss Construction failed to
comply with the provisions of Paragraph 4.3.7 of the Ceneial Conditions.
6.
Bliss Construction also failed to follow the procedures to resolve claims and
disputes contained in Paragraphs 4.3, 4.4 and 4.5 of the General Conditions, thus failing to
preserve whatever claim it may have had against Sky High. Further, no notice of demand for
arbitration was ever made by Bliss Construction to timely challenge the architect's acts,
omissions or decisions or to pursue the claims Bliss Construction may have had. Bliss
Construction elected, instead, to proceed with the litigation of his claims despite Paragraph 4.5.1
of the Contract which provides that controversies and claims arising out of or related to the
Contract or its breach "shall be settled by arbitration."
7.
Although the architect made what he designated as a final decision in a letter to
the parties dated October 22, 1999, Sky High failed to sustain its burden of showing by credible
evidence that it and the architect complied with the requirements of Paragraphs 4.3 and 4.4 of the
General Conditions. In particular, Sky High failed to comply with the 21-day time limit
contained in Paragraph 4.3.3 of the General Conditions. Accordingly, the architect had no
jurisdiction over the subject matter of Sky High's claim.
8.
The claim of Sky High should be disallowed in its enitrety and the architect's
decision dated October 22, 1999, should be vacated.
ISSUES IDENTIFIED BY THE COURT

Based upon the foregoing findings and conclusions, the Arbitrator makes the following
determination regarding the issues identified by the Court:
Issue No. 1: "Whether or not the architect's final written decision dated October 22,
1999, became final and binding upon the parties."
Answer: The architect's "final written decision" dated October 22, 1999 was not final
and binding upon the parties.
Issue No. 2: "The scope of the architect's final October 22nd decision."
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Answer: The answer to Issue No. 1 above renders this issue moot.
Issue No. 3: "Whether or not Bliss must release its mechanic's lien to Sky High."
Answer: The Court should order Bliss Construction to release its mechanic's lien, as it
has no enforceable claim against Sky High.
Issue No. 4: "Whether or not Bliss has properly raised and preserved any claims not
otherwise resolved."
Answer: Bliss Construction failed to raise and preserve its claims.
Issue No. 5: "If so, whether Bliss' monetary and equitable claims against Sky High have
any merit/'
Answer: Based upon the answer to Issue No. 4 above, this issue is moot.
AWARD

Having made the foregoing findings, conclusions and determination, the Arbitrator make:
the following Award:
1.

Neither party is entitled to recover any sum of money against the other.

2.

Neither party is entitled to an award of attorneys' fees.

3.

The costs and expenses of arbitration should be borne equally by the parties.

This Award is in full resolution of all claims submitted for determination by this
Arbitration.
Dated this jb

day of August, 2000

Harold C. Verhaaren, Arbitrator
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Gregory B Hadley (3652)
James K. Haslam (6887)
HADLEY & ASSOCIATES
Attorneys for Sky High Incorporated
2696 North University Avenue, #200
Provo, Utah 84604
Telephone- (801)377-4403

IN THE FOURTH JUDICIAL DISTRICT COURT IN AND FOR
JUAB COUNTY, STATE OF UTAH

PAULF. BLISS dba BLISS
CONSTRUCTION CO., INC.,
Plaintiff and Counterclaim

ORDER CONFIRMING
ARBITRATION AWARD
Civil No. 990600186

Defendant,
Judge

v.
SKY HIGH INCORPORATED, a Utah
Corporation, et al.
Defendants and
Counterclaimant.

Pursuant to the above matter being arbitrated on August 2nd and 3rd, 2000 before
Harold C. Verhaaren and upon Motion of the Defendant Sky High Incorporated, and for
good cause appearing it is hereby ordered, adjudged and decreed as follows:
1.

The arbitration award dated August 15th, 2000 is confirmed.

2.

Bliss Construction is to immediately release its mechanic's lien by filing

said release at the Juab County Recorder's Office.
3.

Neither party to this matter are entitled to recover any sum of money

against the other.
4.

Neither party is entitled to an award of attorney's fees.

5.

The costs and expenses of the arbitration shall be born equally by the

parties.
6.

The award which this Order confirms is a full resolution of all claims

submitted for determination by the arbitration and all claims which have been ponrvici
before this Court
DATED this

2000.

day of

BY THE COURT:

JUDGE GARY D. STOTT

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I caused to be mailed by U.S. mail, postage prepaid, a
true and correct copy of the foregoing this f ^S
the following:
Jeffrey R. Price
Michael E. Bostwick
Babcock Bostwick Scott Crawley & Price
57 West South Temple, 8th Floor
Salt Lake City, Utah 84101

2

day of

J&^/I ^ C

2000, to

EXHIBIT D

of Utah County, State of Utah
[Q^n^nO

V

Deputy

IN THE FOURTH JUDICIAL DISTRICT COURT
JUAB COUNTY, STATE OF UTAH

PAUL F BLISS
Plaintiff,
vs

RULING

SKY HIGH INCORPORATED,
Defendant

CASE NO 990600186
JUDGE GARY D STOTT
CLERK KES

RULING
This Court has before it a motionfromPlaintiff to set aside an order dated September 26,
2000 The Plaintiflf contends that paragraphs 2 and 6 of the order are outside the arbitrator's
award and should not have been included. The Court has also received the objection from
Defendant to Plaintiffs motion After a complete review of the memoranda provided, the
arbitrator's award, and the Court's order, the ruling is as follows
The motion by Plaintiff is denied Thefindingof this Court is that paragraphs 2 and 6 are
appropriately included in the Court's order The provisions in dispute were properly considered
by the arbitrator and should be included in the order of the Court Counsel for Sky High shall
prepare the appropriate order and submit it the to Court for signature
DATED this ~7 day of d ) g ( L , 2000

CERTIFICATE OF NOTIFICATION
I certify that a copy of the attached document was sent to the
following people for case 990600186 by the method and on the date
specified.
METHOD
Mail

Mail

Dated t h i s

7 _ day of

<lJ£C~

NAME
GREGORY B HADLEY
ATTORNEY DEF
2696 NORTH UNIVERSITY AVENUE
SUITE 200
PROVO, UT 84604
JEFFERY R PRICE
ATTORNEY PLA
Temple View Centre, 8th
Floor
57 West South Temple
SALT LAKE CITY UT 84101

, 2o£U .

Deputy Court
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EXHIBIT E

Gicgoiy B Hadley (76S2)
lames K Haslam (6887)
I1ADI I Y & ASSOC I M l S
Altoincvs foi Sk> High Ineoipoiated
2696 Noith Um\cisit\ Avenue, 0 ) 0
Pio\o, Utah 84604
lelephone (801)777 4407
I at simile (801) 777 441 1
IN I I I ! l O L R I I I J U D I C I A I D I S I R I C I C O U R I IN VNDIOK
JUAB ( OUN I Y, S I A I F OF U 1 \ H

PAUI F. BLISS dba BLISS
CONSTRUCTION CO., INC .,

ORDER
Civil No 990600186

Plaintiff and Counteiclaim
Defendant,

Judge Gary Stott

V

SKY HIGH INCORPORATED, a Utah
Corporation, et al.
Defendants and
Counterclaimant

Plaintiffs Motion to Set Aside Judgment came before this Court for decision puisuant to
a Notice to Submit for Decision filed on or about November 13, 2000 The Court, after a
complete review of the memoranda provided, the arbitrator's award, and the Courts prioi order,
and for good cause shown, hereby ORDERS AS FOLLOWS:
1

Paragraphs 2 and 6 of the Courts order dated September 26, 2000, reflect matters

properly considered by the arbitratoi
2
order

Paragraph 2 and 6 of the Courts order are therefore appropnately included in that

3.

Plaintiffs Motion to Set Aside Judgment is denied.

DA fid) this

cJ~

clay of January, 2001

CERTIFICATE OF FAX AND MAILING
I HEREBY CERTIFY that I personally faxed and mailed a true and correct copy of the
foregoing on thisJ|^_ day of January, 2001, by first-class, U.S. mail, postage prepaid to the
following:
(801)531-7060
Jeffrey R. Price
Michael E. Bostwick
Babcock Bostwick Scott Crawley & Price
57 West South Temple, 8th Floor
Salt Lake City, Utah 84101

:

^\^M.\\\gxMrK

2

EXHIBIT F

\ ^ \ . , ^

Gregory B. lladlcy (3(>52)
James K. Ilaslem (0SX7)
HADLKY & ASSOCIATES
Counsel lor Defendant
2 6 % North University Avenue. 11200
Provo, Utah X4604
Telephone: (SOI) 377-4403
Facsimile: (801 )377-441 1

IN THE FOURTH JUDICIAL DISTRICT COURT OF
JUAB COUNTY, STATE OF UTAH
PAUL F. BLISS dba BLISS
CONSTRUCTION CO., INC.,
Plaintiff,
vs.

ORDER RELEASING MECHANIC'S
LIEN
Civil No. 990600186

SKY HIGH INCORPORATED, a Utah
Corporation, et ah,

Judge Gary Stott

Defendant.
BY ORDER OF THIS COURT, it is hereby adjudged and decreed that the Notice
of Mechanics Lien filed by Bliss Construction Company (the "Claimant") on May 17,
1999 filed in Book 0403, at Page No. 0114, and as Entry No. 00216808 in the records of
the Juab County Recorder's Office, with respect to certain real property located in Nephi.
Juab County, State of Utah, and more particularly described in Exhibit A attached hereto,
is hereby released.
DATED this

J—

day of January, 2001.
BYTHE0OURT:A
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